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In the movie, Unforgiven, William Munny, the hardened gunfighter played by Clint Eastwood, remains standing after a high-mortality gunfight. The timid reporter who witnessed the shooting comes out of hiding and stutters while referring to one of the deceased: "He was unarmed." The gunfighter's taciturn reply: "He should've armed himself." 

The moral is clear. 

Science is no more immune to dishonesty or to unfair pressures and practices than are other disciplines. To preempt disputes, insist on mutual written disclosure of each party's existing intellectual property rights before signing a new agreement. This includes intellectual property owned individually, jointly, beneficially, partially, or subject to a condition pursuant to license, assignment, security interest, or any other arrangement creating ownership rights. Intellectual property includes prior ideas, patents, trade secrets, technical information, and know-how. Continuing disclosure of all information bearing upon intellectual property (e.g., grant or denial of patents, and information regarding validity or infringement) should be required in any agreement. 

Patent protection is obtainable for first ideas even if there is no product. Meticulous documentation of lab notebooks is necessary at all career stages to secure patent rights. Investors require intellectual property protection, and scientists must obtain such protection if they plan to: offer inventions for sale, sell rights, publicly disclose, or use inventions in public. 

Few disciplines exist in which the virtues of honesty and truthfulness are more important than in science. Brilliance and breakthroughs bring rewards, but not everyone earns them through hard labor. "The step from greed to fraud is as small in science as in other walks of life."1 Science's virtues are reflected in adherence to ethical obligations of openness and honesty, but researchers have been known to subordinate ethical obligations to avoid conflict or awkward situations. The empirical mantra of former President Ronald Reagan, "Trust but verify," is apt advice: 

1. Notebooks should be witnessed by a noninventor, such as a lab assistant who has observed the work and understands its meaning. Inventors should not witness each other's notebooks. 

2. Keep separate notebooks for separate projects. 

3. Use bound notebooks, not loose-leaf books. On each book indicate an identification number, as well as those of predecessor and successor notebooks. Consistent use of nomenclature is important. Have an organized archive system to locate notebooks whenever necessary. 

4. Recorded data from analytical instruments should be placed directly in notebooks, and printed reports should show time and date of data generation. 

5. Keep out emotional inscriptions, such as "This will never work." Write legibly and in understandable language. 

6. Make research and development managers your corroborators. Provide them with lab progress reports and request that the reports be archived.2 

Finally, insist that all employees, particularly those in a lab setting, sign nondisclosure agreements. Such documents protect inventors' intellectual property and prevent unauthorized disclosures harmful to patenting. It cannot be guaranteed that by following these suggestions scientists will always obtain their deserved rights to intellectual property, but no one will look down at you and say, "He should've armed himself." 

Raymond Fersko (rsfersko@bioscilaw.com) is the founder of Ferskos, LLC, an international law firm with a concentration in biotechnology.
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