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The basic legal issues involving Webcasting are licensing and protection of copyrights online, and government regulations of the Internet. Like any international entrepreneurs, Webcasters also face such traditional business considerations as international taxation, antitrust regulations, consumer protection laws (including those related to advertising) and other issues of commercial law. We will proceed to identify some of the more important issues.

Webcasters, like any other broadcasters, must obtain an exhibition license from the copyright owner in order to publicly transmit or perform a copyrighted work via the Internet. Webcasters must also obtain a reproduction license to allow the reproduction of copyrighted works for transmission. Long-term licensing arrangements that antedate Webcasting often limit licensees’ rights to broadcasting in a specific geographic area. Unless such licenses are amended and renegotiated to allow for global Webcasting, licensees who transmit outside of a licensed territory are violating the licensor’s copyright.

Because international distribution of copyrighted material via the Internet is a simple procedure, Webcasters will have to negotiate for exclusive Webcasting licenses. The licensors of such exclusive rights will seek compensation commensurate with the scope of the rights granted. Unauthorized Webcasting of licensed copyrighted material will present a great competitive challenge to both licensees and licensors, because the conversion of video into digital form allows for virtual copying of material without any loss in image quality. 

Webcasting licensees can also be held liable to licensors for allowing unauthorized copying of licensed material by its viewers. This law is rooted in separate legal theories known as contributory and vicarious liability. For example, Webcasters may be held to be contributorily liable for copyright infringement by their clients (the online viewers of their material) if they fail to (1) adequately secure the licensed material from copying based on the available technologies such as encryption, and (2) fail to take legal steps to prohibit infringement when they have knowledge of such infringement.

Webcasters may be held vicariously liable for the copyright infringement of their clients if they have: (1) the ability to prevent such infringement, and (2) a financial interest in facilitating the infringement. Unlike a finding of contributory liability, a finding of vicarious liability does not depend on the Webcaster having actual knowledge of the infringement; thus the likelihood of exposure to such liability is increased.

Several Internet bulletin board operators have been held liable by the U.S. courts under theories of both contributory and vicarious liability. The courts reasoned that such operators were liable for facilitating infringement by their subscribers. Therefore, Webcasters should seek to limit contributory and vicarious liability by expressly including such limitations on liability as a term of any Webcasting license. Licensors should be diligent in policing the unauthorized copying of the licensed material on the Internet. 

Webcasters should also attempt to limit their liability by obtaining (1) appropriate representations from licensors as to the specific rights that licensors have in the material to be licensed, and (2) appropriate indemnification if a third party disputes the licensor’s copyright. Similarly, the parties to a Webcasting license should negotiate appropriate indemnification for any liability to actors or other talent depicted in licensed video material based on the failure to pay residual fees to such persons for global multiple transmission of the material. Here again, where there are prior contractual obligations in place, what the parties should and can accomplish in such agreements will be dictated by the extant contractual obligations. 

Webcasters should provide their clients, the online viewers of the material, with copyright notices similar to shrink-wrap licenses for software. Thus, before receiving a Webcast, a viewer must agree to abide by the restrictions provided for in the notice (such notice is usually performed by clicking on the “yes” icon) he or she will not be granted access to the material. A typical notice may include language restricting rights of a viewer to copy, reproduce, republish, upload, post, transmit or otherwise distribute the copyrighted material contained in the Webcast, except for the purpose of one-time non-commercial home viewing. In the event of an unauthorized use of licensed material by the Webcasters’ clients, the shrink-wrap license provides Webcasters with a breach of contract claim against the clients in addition to a copyright infringement claim. While such shrink-wrap licenses may not be enforceable in all jurisdictions, these licenses will, at the very least, warn clients of the seriousness with which Webcasters protect their copyright material. 

In addition to the licensing agreement, Webcasters may obtain insurance providing for protection from liability from copyright infringement. In the U.S., such protection is typically provided in errors and omissions or media perils policies. 

The international nature of Webcasting makes it very easy for Webcasters to violate various government regulations and even criminal laws by transmitting certain information. For example, many countries prohibit distribution of sexually explicit and pornographic material. Germany criminalizes Holocaust denial and the distribution of any Nazi literature. Thus, Webcasting a film containing such prohibited information may lead to severe penalties and criminal liability in these countries.

